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The Moment of Truth:
Making the Case in Closing Argument
“The heart of a fool is in his mouth,
but the mouth of a wise man is in his heart.”
–Benjamin Franklin1
Victor Vieth2
Introduction
In the previous issue of CenterPiece, I
discussed a number of factors that
prosecutors must keep in mind when
presenting an opening statement.3 These
factors include the use of descriptive language
and having a clearly enunciated theme for the
case.4 All of the suggestions contained in that
article are applicable to closing argument as
well.What is unique about the closing
argument, however, is that the government is
not simply presenting a narrative account of
the evidence but is offering an interpretation
of the evidence and arguing that jurors should
draw one or more conclusions.
This article provides suggestions for preparing
a closing argument, for convincing the judge
or jury that a child victim’s account of sexual
abuse is truthful, and for responding to some
of the common arguments offered from
defense attorneys.

Preparing the Closing Argument
There are three essential rules to follow in
preparing a closing argument.
Draft the closing argument before the trial
In preparation for trial, drafting the closing
argument should be the very first thing a
prosecutor does.The closing argument forces
the prosecutor to focus on the essential
evidence he or she will rely on in arguing for
a conviction.Accordingly, the prosecutor may
do a better job of highlighting this evidence as
it is presented. In drafting the closing
argument, the prosecutor sees precisely the
theme that will be used at trial and may
enable him or her to incorporate that theme
into direct or cross examinations of witnesses.
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Given the importance of the closing
argument, drafting it immediately takes much
of the pressure off and allows the prosecutor
simply to tinker with the argument during the
course of trial to reflect any unexpected
testimony or other issues that may arise.
Write out the closing argument verbatim
Drafting the argument verbatim allows the
prosecutor to polish his or her word choices
and minimizes the chance of making an
accidental statement that could result in a
mis-trial. Famed prosecutor Vincent Bugliosi
understands the value of writing out an
argument verbatim. Specifically, Bugliosi
concludes:
In my opinion, a summation must either
be written out or set down in a
comprehensive outline.The problem with
even an outline is that although all the
points the lawyer wants to make are there,
he does not have the all important
articulations; that is, he does not have his
points expressed in the most effective
way…and it’s simply not possible to
powerfully articulate a great number of
points, one immediately following another,
extemporaneously.There is a best way to
make a point, and to find it takes time and
sweat on the yellow pad…5
Winston Churchill, arguably the greatest orator
of the past century also understood the value
of drafting an oral presentation verbatim on
the written page.6 Indeed, Churchill went so
far as to script out “stage directions” on the
margins of his paper, writing cues such as
“pause: grope for a word” so that his
presentations would have the appearance of
being extemporaneous.7
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theme in closing argument by saying “The
secret is out.”
Recite the elements of the crime in the
context of the victim’s testimony
Point out to the jury that the child’s
statements, standing alone, satisfy each and
every one of the elements of the crime the
defendant is alleged to have committed.A
prosecutor may introduce the subject in
this way:

Practice, practice, practice
An additional benefit to drafting the
closing argument early in trial preparation
is that it gives the prosecutor the
opportunity to practice the presentation.
In an era of television courtroom dramas,
jurors expect a polished presentation.8
Even if that is not the expectation of the
jurors, seasoned prosecutors know that a
polished, practiced presentation is far
more effective than an outline pieced
together moments before it is delivered for
the first time.
It is simply not possible to practice the
closing argument too much and despite
the prosecutor’s hurried schedule, it is
essential to find the time to practice.
Winston Churchill also grasped the
importance of practicing his speeches and,
in the midst of the World War II, found the
time to practice his presentations for up to
eight hours for each speech.9 Churchill
would practice at every opportunity, often
in front of the mirror, and even in the
bathtub.10

A simple organizational
structure
The closing argument must have a logical
flow and this can only be achieved if the
prosecutor follows a clear outline. One
simple, but effective outline in a child
abuse case is as follows:
Reference back to the theme
The best way to begin a closing argument
is the same way a prosecutor should begin
the opening statement – with a reference
to the theme for the case. If, for example,
the prosecutor’s theme is “family secret” he
might begin the opening statement by
saying “This is a case about a family
secret.” He might reference back to this
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As the court instructs you on the
elements of the crime with which the
defendant is charged, one thing will
become very clear. If you believe the
victim, the defendant is guilty.The
crime of criminal sexual misconduct
consists of four elements…
After each element, recite the victim’s
testimony on this element and then
remind the jury that if they believe the
victim, this element has been proved. For
example, if the first element is that the
child is below the age of thirteen, the
prosecutor might point out the child
testified to being only eight years old. If
the second element is that the child had
sexual contact with her father, the
prosecutor can summarize the child’s
testimony on this point.
The advantage of this approach is that it
gets the jury to focus not on the elements
but on the victim.The question becomes
not whether the elements of the crime
have been proved but simply whether the
jury should believe the child.The entire
case is reduced to one simple question: is
the child telling the truth?
List the reasons the jury should believe
the victim.
Tell the Jury: If you accept what I have
said as accurate, then the only question
you need to answer before you can
convict the defendant is: why should we
believe this child? Members of the jury
there are at least eleven reasons you
should believe the victim.
Then go on to recite the reasons. Possible
reasons include:
1. The victim testified under oath, she
understood this oath and thus had
an incentive to tell the truth. This is
in contrast to the defendant who, though
he may have also testified and likewise
understood the oath, had something to
gain by being dishonest. Perjury by the
defendant may help him to escape a
more serious conviction.What reason

does the child have to perjure herself?
2. Not only does the victim have, as a
result of the oath, an incentive to
tell the truth, she has absolutely no
incentive to lie. In making this point,
the prosecutor could argue as follows:
Does anyone in the courtroom think
this trial was fun for the victim? This
child had to tell a police officer and a
social worker about sexual conduct
that most of us as adults would have
difficulty speaking of. She had to
endure an uncomfortable medical
examination. She is the one removed
from the home, not the defendant. She
then had to come to court, in front of
her father and twelve strangers and tell
it all again only to endure a crossexamination at the hands of her
assailant’s attorney.When, exactly, did
this start to be fun for her?
3. The victim’s testimony is
corroborated by medical evidence.
This argument can be made even in the
absence of medical findings.11 If the
child alleged sexual contact, for
example, the absence of medical
evidence is consistent with the history
given by the child.Accordingly, a
prosecutor could argue: If, as defense
counsel is contending, this child is
lying, this is how her brain must have
worked.That day in kindergarten,
when this five-year-old girl decided to
tell her teacher about this fictitious
account of sexual abuse, she must
have said to herself ‘you know, the
mandated reporter statute is going to
kick in now.As a result, they are going
to send a deputy to the school to
question me about my sexual history.
Once that is over, the deputy will take
me to a local clinic for a sexual assault
examination.And then, about six
months from now, there is going to be
a trial and I’ll be forced to testify. If I’m
going to fool the jury then about the lie
I’m making up today, I’m going to
have to allege some sort of sexual
contact that won’t produce medical
findings. I’ve got it – I’m going to allege
fondling, not penetration.That will fool
everyone.’ C’mon, jurors, who among
you really believes this little girl could
think that far in advance with that
degree of sophistication? In this case,
the absence of medical evidence,
because it is consistent with the history
she has always given, does not detract
from, it enhances her credibility.
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4. The victim’s testimony is
corroborated by other witnesses.
Relate to the jury each portion of the
child’s testimony which is corroborated
by another witness. If, for example, the
child says he was sexually abused by a
grandfather on a particular weekend at
a particular campsite, the registrar who
can place the child and his grandfather
together at that time and place
corroborates this portion of the child’s
statement. If the child says he was
fishing with his grandfather the day of
the assault, a camper who saw them
fishing corroborates this portion of the
child’s statement.
5. The victim’s behaviors corroborate
her testimony. Although sexual and
other behaviors are not diagnostic of
abuse, they may be consistent with it.12
If the child’s behaviors, such as
bedwetting, occur only after visits with
the alleged perpetrator, this is even
more compelling.
6. The victim’s testimony is
corroborated by the physical
evidence. A good investigation should
produce some physical evidence.13
Obviously, semen, hair and other
evidence is powerful but such
evidence is so strong that many such
cases do not go to trial.You may,
though, have other evidence. If the
victim describes a particular picture or
a particular bedspread in the room
where the abuse occurred, these items
should be seized or at least
photographed as documenting the
reliability of the child’s memory.14
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7. The victim’s testimony is
corroborated by the defendant.
Even if the defendant denies the
allegation, there is often something the
prosecutor can hang his hat on. I had a
case in which the child said she was
sleeping in her bedroom in a finished
basement.The child said she had a dog
that got outside and was scratching on
a basement window.The defendant, the
boyfriend of the girl’s mother, was
sleeping over.The defendant went
outside, retrieved the dog and brought
the animal to the child.The defendant
then kissed and hugged the girl while
he climbed into bed and fondled her.
When questioned by the police, the
defendant admitted to all of these facts
except that he denied he actually
fondled the child – he claimed that just
as the dog got outside another man
who looked like him must have gotten
into the house and fondled the child.
Under this scenario the prosecutor
could argue: Even the defendant, who
has an incentive to lie, corroborates
so much of what the child has said.
The defendant admits he was in the
house the night of the sexual assault,
that he went outside and brought the
dog to the girl, and that he hugged
and kissed the girl. The defendant
even admits the girl was sexually
abused – he simply claims she
mistook him for someone who looks
exactly like him.
8. The victim is not sophisticated
enough to pull of the lie alleged by
the defendant. All human beings can,
and do lie. However, generally speaking,
children are not the sophisticated liars
that adults are.15 Accordingly, a
prosecutor may argue: Think of this,
folks. The defendant wants you to
believe the victim is so sophisticated
she can tell a lie believable enough to
fool the police, social services, and a
physician. The child was able to keep
a consistent story intact over a period
of several months in the course of
several interviews. Under this
rationale, you are asked not only to
believe this four year old girl is a liar,
but she is a darn good liar.

may deny she was threatened by the
perpetrator. Find nuggets like these in
the victim’s statements and testimony
and point them out to the jury as
evidence this child is not on a crusade
to crucify the perpetrator.After all, if
the child was really out to get the
defendant, why would she not claim he
threatened her? The answer of course is
the victim is telling the truth. She tells
the truth irrespective of whether the
truth hurts or helps the defendant.
10. The interviewers knew what they
were doing. If the investigators who
took the initial statement from the
child are well trained professionals
who know how to speak to a child,
you can point this out as further
evidence the child’s initial and
subsequent statements are reliable.16
11. Expert witnesses. If you have expert
witnesses, other than medical
personnel, whose testimony in some
way supports the victim’s testimony,
point this out as an additional reason
to believe the victim and convict the
defendant.
Summarize these reasons for the jury
one more time and do so in a way that
highlights the absurdity of any claim
the child is lying.You might try
something like this: When you consider
the child testified under oath, when you
consider the child has no reason to lie,
when you consider the child is not
sophisticated enough to pull off such a
convincing lie, when you consider that
some or all of the child’s statement is
corroborated by medical personnel and
other witnesses who also have no
reason to fabricate, and when you
consider that even the defendant
corroborated portions of the victim’s
testimony, it is clear the defendant is
guilty beyond a reasonable doubt.

9. If the victim is a lying, why did she
not exaggerate the lie? In many
cases, a victims’ testimony is less
damning than what you would expect
from someone making a false
accusation.The victim may allege
contact, not penetration.The victim
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times they have recounted the wedding
over the years.Ask them if they have been
consistent as to each detail each and every
time they have spoken about their
wedding. Remind them that sometimes
we are tired and may not tell all the details
of an event. Sometimes we are responding
to different questions and that accounts
for emphasizing different aspects of an
event. Sometimes we have not correctly
heard or understood a question and thus
give a different answer.As time passes,
our memory for details fades.The day
after our wedding, we may recall the gift
Aunt Bertha gave. Several years later, we
may not even recall that Aunt Bertha was
at the wedding. How can we expect
more of a child than we expect of
ourselves as adults?

Address the Defendant’s
arguments
At some point in a prosecutor’s closing
argument, it is necessary to address the
attack from defense counsel on the
credibility of the child witness or the
government’s case. Below are three
common defenses with some thoughts on
how the prosecutor can respond.
Inconsistent statements
If the defendant claims the victim has
made inconsistent statements, the
prosecutor has at least two arguments.
First, the prosecutor can argue the
statements are not inconsistent. For
instance, if the child in one interview
claims to have been raped over a 10
minute period and in another interview
alleges a 15 minute period, you can
effectively contend these statements are
not inconsistent.Try something like this:
The victim never said she had a stop
watch which she dutifully punched at the
beginning and end of the rape so that
she could satisfy the inquiries of those
who seek to discredit her.When asked on
multiple occasions to estimate the
duration of the rape, she gave her best
estimate. In this context, the statements of
10 and 15 minutes, though different, are
not inconsistent. During each interview,
the victim tells us the rape occurred over
a relatively brief period of time, a matter
of minutes.
Second, the prosecutor can argue a child’s
statements are inconsistent but
explainable. If the inconsistencies are
unimportant such as giving different
colors of the room where the sexual
assault occurred, ask the jury to think of
an important event in their lives such as a
wedding.Ask them to think of how many
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The interviewer engaged in suggestive
practices
In many child abuse cases, particularly
child sexual abuse cases, the defendant
does not attack the child but rather the
person or persons who interviewed the
child. In response, concede there is no
perfect interview and if the defendant
can point to a handful of questions that
could have been phrased differently, so
what? The question is whether the
interview or interviews as a whole were
so improper the child was coerced or
otherwise led into making a false
statement. If you have a video taped
statement which is admitted into
evidence, challenge the jury to find any
statement of the interviewer in which the
child was threatened or even encouraged
to say something false. Point out
statements of the interviewer encouraging
the child simply to tell the truth.17 Recite
to the jury numerous open ended, clearly
proper questions the interviewer asked.
Point out times in the interview where
the child disagreed with an assertion of
the interviewer. Perhaps the child denied
penetration.A denial such as this can be
used to show the child was not
manipulated by the interviewer.You may
also point out that the interviewer asked
improper questions which benefited the
defendant. For example, the interviewer
may have asked a young child how many
times the abuse happened. Unable to
comprehend the value associated with a
number, the child may have said the abuse
took place a million times. Point out to
the jury that this was clearly an
inappropriate question given the child’s
age and that it is ironic the defendant has
no qualms about this question.

The child’s mother has coerced the child
into making a false allegation
In cases of child abuse in which the
defense is that a mother or some other
caretaker put the child up to making the
accusation of abuse in order to score
points in a custody fight, a prosecutor has
several counter punches. Many of the
arguments already advanced may be
available to negate the claim that a custody
battle is behind the allegation. For
instance, if the child and mom are out to
get the defendant, why is the allegation
not more egregious than it is? How is it
that the police could find some
corroborating evidence? How convenient
that even the defendant joined in the
conspiracy and made incriminating
statements. Do not, though, stop here.Take
the issue of the divorce and use it as
further evidence corroborating the
victim’s allegation. Perhaps the divorce
came about because of the abuse of the
child. If the allegation arose after the
abuse, argue that once the defendant was
out of the home and mom was no longer
supportive of the perpetrator, the child felt
free at last to disclose the abuse. If the
child first revealed the abuse to a teacher
or friend, this also indicates Mom was not
behind the allegation. If it was Mom, after
all, would we not expect to see her
marching the child into the police station
to make a statement?
Remind the jury of the mother’s testimony
and the emotional toll of her child’s
violation. Point out the many ways she
had demonstrated love and support for
her child and how inconsistent it would
be for her to create this trauma for her
child by fabricating an allegation.
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I once had a case where the defendant’s
counsel proudly produced letters the
victim wrote the defendant expressing
her love.This, supposedly, was
inconsistent with her claim that Dad
abused her. In such a case, the following
response would be appropriate: Let me
get this right.According to the
defendant, the victim loves him and
thus you can’t trust her. Does that make
any sense? The fact of the matter is that
it is precisely because of her love that
you can trust this victim.A child who
harbors only affection for her father yet
is willing to tell you the evil her father
committed is inherently trustworthy. If
you love someone, you do not falsely
accuse that person in an effort to send
him to prison.What apparently upsets
the defendant is that his daughter does
not love him enough to perjure herself.

Other points
Two other points are worth discussing.
First, a prosecutor should limit any
sarcasm because it may appear
unprofessional. Nonetheless, there may be
times when it is appropriate to mock an
outrageous statement from a defendant.
Second, for jurors unaccustomed to legal
terms such as “circumstantial evidence” it
is helpful if the prosecutor can use
analogies that jurors can relate to.These
additional points are addressed below.
Responding to an outrageous statement
from the Defendant
In one case18 a defendant claimed that
although he is the child’s father and has
lived with her all his life, he has never
been alone with the child.This is an
example of a statement so absurd the
prosecutor may want to pounce on it in
closing argument because it bears
directly on the credibility of the accused.
In closing, a prosecutor could argue: In
the history of fatherhood, has there ever
been a man who went to such great
lengths to avoid his daughter? In this
household, apparently, Mom never went
anywhere without the children.Are we
to believe that if Mom, Dad, and child
were watching TV in the living room,
and Mom went to the bathroom, Dad
would follow Mom or run outside to
avoid being alone with his daughter?
Does this child have the plague?
Members of the jury, once you conclude
the defendant lied about something so
inconsequential, it is fair to ask ‘what
else did he lie about?’
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Use analogies to drive home complex
legal concepts
To explain the concept of circumstantial
evidence, you might try this: Members of
the jury, the court has given you a
definition of circumstantial evidence
but let me give you a hypothetical that
drives the point home. Let’s say that
before you go to bed for the night one
November evening in Minnesota, you
notice there is no snow on the ground.
Let’s say that when you wake up the
next morning, there is snow on the
ground. Combining the fact of an
absence of snow before you retired with
the presence of snow when you woke
up, you conclude it snowed during the
night. Now, that is not the only
conclusion you could have reached.
Maybe someone brought a truck filled
with snow and dumped it on your
lawn. This, however, is not consistent
with our every day understanding of
the world.We rely on circumstantial
evidence each day of our lives when
doing so makes sense. Members of the
jury, it makes sense in this case.

Conclusion
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The importance of an effective closing
argument cannot be overstated. It is at
this juncture of the trial that the
prosecutor becomes the voice of the
child and the victim’s last, best chance for
justice.The prosecutor who rises to this
occasion serves both the child and the
profession with honor.
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