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Introduction
This month, a federal district court issued an
opinion regarding a lawsuit against a CAC and
forensic interviewer for alleged violations of
the constitution.6 Although the federal court
dismissed the lawsuit, there are at least three
additional lawsuits in three different regions of
the country that have been filed against
Children’s Advocacy Centers and investigative
or forensic interviewers. One of these cases,
Greene v. Camreta7, has been accepted for
review by the United States Supreme Court
and the final decision of the Supreme Court
may have a profound impact on CACs, forensic
interviewers, child protection workers, and
law enforcement officers throughout the
United States.
This article offers general guidance for forensic
interviewers and Children’s Advocacy Centers
in assessing their liability and offers tips for
preventing or minimizing the chance of a
lawsuit. In the event a CAC or forensic
interviewer is sued, this article offers
suggestions for professionals in responding to
the litigation.

Preventing a lawsuit
A CAC could be sued for any number of
matters including embezzlement,
inappropriate or unlawful use of public funds,
unethical behavior of a board member, sexual
harassment or other labor issues. However, this
article will focus on the possibility of a lawsuit
based on the manner in which a forensic
interview was conducted.There are two
typical scenarios that may result in a lawsuit
against a CAC or a forensic interviewer.
First, an offending parent may sue the CAC and
the forensic interviewer when a child makes a
disclosure resulting in criminal charges or a
civil child protection action. If the case
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subsequently results in an acquittal or a
dismissal of charges, a parent may allege one or
more violations of his or her constitutional
rights, defamation, or even simple negligence.8
Second, a CAC could also be sued if the child
does not disclose abuse during the forensic
interview and no action is taken. If the child is,
in fact, being abused and the molestation
continues, a non-offending parent may allege
the CAC, through its forensic interviewer, was
negligent in questioning the child and this
negligence resulted in ongoing abuse.
There are at least four steps a CAC and a
forensic interviewer can take to limit their
liability. First, the CAC should videotape and
otherwise document the forensic interview.
There is a growing body of evidence that
videotaping forensic interviews is best
practice.9 Although the American Professional
Society on the Abuse of Children (APSAC)
acknowledges not all child protection
professionals agree on a single method for
documenting forensic interviews, electronic
recordings are “the most comprehensive and
accurate method of documentation.”10 A study
published in 1999 concluded:
(W)hen videotaping occurred there was a
likelihood of reduced interviews for
children, less likelihood that children were
required to testify, an increase in
perpetrators pleading guilty, and
minimization of system stress to children. In
addition, most children videotaped found
the experience either helpful or benign.11
These and other studies have documented that
videotaping strengthens the government’s case
in criminal court and has a “deleterious
impact” on those accused of abusing
children.12 Without a videotaped interview, the
forensic interviewer’s memory of the
interview often degrades and the specifics of
numerous questions and answers are lost.13
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Just as the videotape provides compelling
evidence in a criminal case that a child’s
statement was not contaminated by the
forensic interviewer, the videotaped
evidence may also be critical in defending
the CAC or forensic interviewer in a civil
lawsuit. Law professor John Myers
contends that “(d)ocumentation is critical
to risk management.An axiom among
malpractice defense attorneys is ‘if it isn’t
written down, it didn’t occur.’”14 According
to Myers,“thorough, accurate, ongoing
documentation is convincing evidence of
proper practice.”15 Simply put, a CAC that
videotapes its interviews will be able to
claim “we record our work product
because we know we are doing nothing
wrong and the recording is the absolute
proof we were not negligent.” In contrast, a
CAC choosing not to videotape may have
to resort to the argument “we did nothing
wrong during the forensic interview but
you’ll have to take our word for it.”16
As an example, consider a portion of the
fact pattern in Greene v. Camreta, the case
now pending before the United States
Supreme Court. In Camreta, there is a
factual dispute between a child protection
worker who conducted an investigative
interview and the child who was
interviewed.The child protection worker
claims the interview lasted one hour and
the child disclosed that an alleged offender
attempted to touch her chest and buttocks
and that her mother knew of this.
However, the child claims the interview
lasted two hours and that she finally
acquiesced to the suggested abuse simply
to end the interview.17 If this interview had
been recorded, it would not be possible to
dispute the length of the interview or what
was said during the interview and the
government would have had a better
chance to have the lawsuit dismissed.
Not only does failing to record impair the
CAC or forensic interviewer’s ability to
respond to a lawsuit, the failure to
videotape may on that basis alone expose
a CAC or an interviewer to liability. More
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than one appellate court has ruled it is
unlawful for governmental agents or
prosecutors to erase, tape over or
otherwise fail to preserve a videotaped
forensic interview and make it available to
defense counsel.18 From this line of cases, a
Louisiana Law Professor has argued that
not only does the government have an
obligation to preserve a videotaped
forensic interview but that the government
has a constitutional duty to create a
videotaped forensic interview.19 Specifically,
Law Professor Lucy S. McGough writes:
Doubts about the reliability of a child’s
accusation can ultimately destroy
confidence in any verdict and in the
fundamental fairness of the trial.
Consequently, whatever justification may
have once existed for ignoring the
special needs and fragility of child
witnesses, interviewing them like adult
witnesses is no longer ‘good enough for
government work.’ If legislatures fail to
impose a statutory requirement for
videotaping of forensic interviews of
children, courts should acknowledge the
constitutional duty of the government to
preserve that critical evidence.20
Although no appellate court has been
asked to determine whether or not failure
to record a forensic interview is a violation
of constitutional rights, it is predictable that
this argument will eventually be made.
Even if a lawsuit does not allege that failing
to videotape violates the constitution, a
plaintiff’s attorney can nonetheless allege
the failure to videotape is contrary to best
practices and thus negligent.
Although some professionals continue to
question the wisdom of videotaping
forensic interviews21, CACs must realize
that the widespread practice of
videotaping, the growing body of research
supporting its usage, and the utility if not
necessity of conducting peer review of
forensic interviewers will make it
increasingly difficult to justify in a court of
law a decision not to videotape.
Second, a CAC must provide proper
supervision of its forensic interviewers and
the forensic interviewing process. There is
no question that an employer can be “liable
for negligent hiring, retention, or
supervision of employees or students.”22
A CAC that fails to meet the minimal
standards established by the National
Children’s Alliance for conducting forensic
interviews inside a CAC will certainly have
these standards cited by plaintiff’s attorney
in alleging negligence by the CAC to

properly train or supervise its employees.23
Accordingly, CACs simply must have
interviewers who are well trained and who
are regularly reviewed by peers.24 As noted
by Professor John Myers “(r)egular
consultation and peer review decreases the
likelihood of being sued. If a lawsuit or
ethics complaint is filed, a written record
of consultation and peer review constitutes
powerful evidence of proper care.”25
Third, forensic interviewers need to
determine the state, national or
professional standards to which their work
is subjected. Long before a lawsuit, every
forensic interviewer should determine the
standards for its profession and be able to
cite the state or national standards he or
she is adhering to.Adhering to state or
national standards limits liability in the
sense the interviewer is not simply
developing his or her own criteria for
work in the field.There are several national
and state standards that may be of
assistance.These standards include:
• State statutes governing the work of
forensic interviewers. In some cases, state
governments have determined the
educational and other standards
necessary to work as a forensic
interviewer.26 Some states have not
enacted laws establishing the criteria for
becoming a forensic interviewer but have
regulated certain aspects – such as
requiring that all forensic interviews be
video and audio recorded.27 Indeed, at
least fourteen states have legislation
pertaining to the electronic recording of
forensic interviews.28 At least one state
requires forensic interviewers to conduct
truth lie inquiries.29 Many states have
passed laws allowing anatomical dolls to
be used not only in forensic interviews
but in courts of law.30 If you are in such a
state, it is imperative you meet the
statutory criteria for working in this field
or for the tools used in this field.
• Court decisions. It is also important for
the CAC, and forensic interviewers to pay
attention to court decisions that may
impact the interviewer’s work. For many
years, forensic interviewers have had to
defend their work as part of “taint”
hearings.31 As mentioned at the outset,
the United States Supreme Court has
pending before it a case which may
impact, for good or ill, the work of
CACs.32 There is also a lawsuit pending in
federal court in which the court is being
asked to set various standards for the
work of forensic interviewers.33
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These and other court decisions may be
binding law in a particular state or other
jurisdiction and it is critical that forensic
interviewers be well versed in the law
governing their work. If a forensic
interviewer engages in conduct that runs
counter to binding case law, this can
form the basis for a plaintiff’s claim of
negligence. Similarly, a forensic
interviewer who engages in conduct
permissible under applicable case law
limits his or her liability.
• The National Children’s Alliance
accreditation standards. Forensic
interviewers working in an accredited
CAC can cite the NCA standards in
support of their work.These standards
require the forensic interviewer to have
completed 40 hours of nationally or state
recognized forensic interview training or,
at the very least, to be able to document
“satisfactory completion of competencybased child abuse forensic interview
training that includes child
development.”34
• Ethical codes. Forensic interviewers
working as social workers, police officers
or psychologists, should be thoroughly
familiar with any ethical codes governing
their work and be able to articulate that
all of their work, including their work as
forensic interviewers, is consistent with
the ethical code or codes that govern
their profession.Adherence to an ethical
code limits liability. Conversely, an
interviewer who fails to adhere to an
applicable ethical code can have this
ethical violation form the basis of a
lawsuit. Forensic interviewers that are not
a member of a profession such as
psychology may face a different issue. For
these interviewers, they are conducting
their work without any applicable ethical
code.Accordingly, part of a plaintiff’s
claim of negligence may be rooted in the
fact forensic interviewers do not have a
national association that, among other
things, establishes an ethical code for the
field. In Texas, forensic interviewers have
addressed this, in part, by developing a
professional association and an ethical
code for its members.35 Outside of Texas,
forensic interviewers may wish to apply
for membership with the National
Association of Certified Child Forensic
Interviewers and be able to cite its
ethical code.36 In addition, forensic
interviewers may wish to apply for
membership in the American Professional
Society on the Abuse of Children
(APSAC) and make sure their work is
consistent with the APSAC guidelines for
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conducting forensic interviews and that
their work fits within the ethical code
APSAC has established for its members.37
If and when forensic interviewers choose
to develop themselves as a profession,
including credentialing or even licensure,
this will also assist in limiting their liability.
In Pennsylvania, for example, a “licensed
professional” is protected from a lawsuit
unless another professional holding the
same license states there is a “reasonable
probability” that the licensee’s work
product “fell outside acceptable
professional standards…”38 Ironically, then,
an auto mechanic in Pennsylvania has
more protection from a lawsuit than a
forensic interviewer who is not licensed as
a professional.
Fourth, CACs should have access to their
own counsel to advise them on liability
issues. Many CACs mistakenly assume that
their local prosecutor or child protection
attorney represents them or is well suited
to advise them on myriad legal issues.
Although prosecutors and child protection
attorneys can advise the CAC on the legal
standards for admitting a forensic interview
in a criminal or civil child protection case
or numerous other matters pertaining to a
governmental response to child abuse, the
prosecutor may not be permitted by rules
of professional practice or be well suited to
advise on limiting liability in a civil lawsuit.
Simply stated, this is probably not the
prosecutor’s area of expertise.
Many CACs wait until a lawsuit is filed and
then rely on the insurance carrier to select
counsel.This is problematic, in part,
because the insurance carrier attorney has
probably never represented a CAC before
and has no knowledge of best practices in
forensic interviewing or issues that may be
at the heart of the lawsuit.Accordingly, it is
better for a CAC to have a contract with an
attorney or law firm that periodically
assists and advises the CAC on myriad legal
issues.A long standing relationship with an
attorney or law firm will necessarily grow
the knowledge of the attorney about the
work of the CAC and will better prepare
him or her to assist the CAC in the event
of a lawsuit.
If an individual CAC does not have the
funds to retain legal counsel on an ongoing
basis, two or more CACs or a state chapter
may be able to work together to secure
legal assistance for CACs in a particular
region or state. In at least some instances, a
CAC has been able to secure ongoing pro
bono assistance from law firms.

Prevailing in a lawsuit
The recommendations offered above will
not only reduce the chance of a lawsuit,
they will also assist in prevailing should a
lawsuit be filed.Working as closely as
possible with your CAC counsel, the
following suggestions will also help.
Refrain from contacting the parent, the
other party that has filed the lawsuit, or
the other party’s attorney.When a suit is
filed, the CAC or forensic interviewer
should not contact the parent or other
party that has filed the lawsuit, or the other
party’s attorney in an attempt to reconcile
the situation.Any contact with the other
party should be handled by the CAC’s
attorney.As noted by one expert,“(O)nce a
suit is filed, your relationship with the client
is supplanted by a relationship with the
client’s attorney, who is not interested in
‘therapeutically’ working out the problem
with you.”39
Determine the legal basis of the lawsuit.
The plaintiff may allege the CAC or
interviewer violated his or her federal
constitutional rights. If so, the lawsuit will
likely be filed in federal court under the
United States Code, section 1983 (allowing
governmental employees to be sued for
deprivation of civil rights).The plaintiff may
also allege defamation or simple negligence.
If so, and there is not an allegation of a
violation of the United States Constitution or
federal law, the action will likely be filed in
state court.
Whatever the allegation, in order for the
lawsuit to survive, there must be a legal
basis for suing the CAC or interviewer.
Determine the factual basis for and legal
claims of the lawsuit and ask your
attorney to explain the law to you. For
example, if the plaintiff claims
negligence, ask the CAC attorney to
explain the meaning of this legal term so
that you understand what the plaintiff
has to prove and what defenses you may
have.Armed with this knowledge, the
CAC or forensic interviewer will be in a
better position to assist the attorney in
providing evidence documenting the
plaintiff’s allegation cannot be proved.
For example, if the plaintiff alleges the
CAC negligently failed to provide the
supervision required of an accredited
CAC,40 you may be able to provide
evidence of peer review or perhaps
documents of an NCA site visit noting
appropriate supervision.

CENTER PIECE • Volume 2, Issue 9: 2010 • NCPTC

Determine the actual misconduct alleged.
In other words, what exactly is the plaintiff
claiming the CAC or forensic interviewer
did wrong? In the initial pleadings, this is
likely to be stated in broad terms – the
interviewer engaged in suggestive practices,
was not properly trained or supervised, etc.
It may be necessary for the CAC attorney to
serve interrogatories or conduct other
discovery to determine the specific claims
made by the plaintiff. Once this conduct is
determined, assist the CAC attorney in
understanding the illegitimacy of the attack.
For example, if the plaintiff is critical of the
forensic interviewer for using anatomical
dolls, the interviewer must be able to point
out that the vast majority of research
supports the usage of anatomical dolls.41
Determine if the forensic interviewer
and/or CAC has absolute, qualified or
good faith immunity. Many governmental
employees have one or more forms of
immunity which may protect them from a
lawsuit or, if a lawsuit is filed, enable them
to dismiss the lawsuit easily.A prosecutor
engaged in courtroom advocacy has
absolute immunity from lawsuits pertaining
to his or her work as a prosecutor.42 A
child protection worker coordinating with
the prosecutor in filing a civil child
protection petition may also have absolute
immunity.43 Law enforcement officers
conducting investigations have qualified
immunity.The United States Supreme Court
has described qualified immunity as
protecting “all but the plainly incompetent
or those who knowingly violate the law.”44
In addition to police officers, qualified
immunity often extends to other
governmental employees including social
workers and mental health professionals.45
If the CAC forensic interviewer is a social
worker or law enforcement officer, there is
a strong likelihood the employee has
qualified immunity. If, however, the CAC is
not a governmental agency and the
forensic interviewer is a private employee,
establishing immunity may be more
challenging. Nonetheless, qualified
immunity has extended to some private
practice individuals working with the
government.46 Accordingly, it is important
for CACs seeking to limit their liability to
have clear documentation that the forensic
interviews being conducted are being
done on behalf of the government.The
presence of law enforcement officers,
social workers and prosecutors watching
the interview at the time it is being
conducted further reinforces the argument
the interview is conducted at the behest of
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the government – and thus immunity
should be extended to the forensic
interviewer.47
When sued for an alleged violation of the
United States Constitution, some CACs
have taken the position that they are not
actors of the state government and
therefore cannot be held responsible for a
violation of the Constitution.48 Although
this may help the CAC win a particular
battle, it may also result in losing the war.
This is because, generally speaking, there is
much more protection afforded
governmental employees or those working
on behalf of the government.Accordingly, a
CAC strongly asserting its loose
connections with the government may find
it harder to allege immunity in lawsuits not
involving an allegation of violating the
United States Constitution.
If the suit is in state court, it is important to
determine if state law provides immunity
for child protection professionals acting in
“good faith.” Most states have such a law
and apply it to social workers, police
officers or others mandated to respond to
an allegation of child maltreatment.49 If
your forensic interviewer is a governmental
employee, these statutes will likely provide
protection. If not, forensic interviewers and
CACs may want to work with their state
legislatures and governors to enact
immunity laws pertaining to the work of
CACs, particularly the work of forensic
interviewers.A number of states have
already done this.50
Educate the CAC attorney. The attorney
representing the CAC is likely to know
very little about child abuse, and even less
about conducting a forensic interview with
an alleged victim.Accordingly, if the
attorney is to effectively represent the
CAC, it is imperative the attorney be
provided with the following:
1. Research supporting your interview
protocol. The forensic interviewer
should provide the attorney with a
bibliography, literature review51, or other
research articles supporting the forensic
interviewing model used in the CAC.All
of the leading forensic interview training
programs are rooted in research and any
of these programs can assist a CAC or
forensic interviewer in defending a
particular model with research.

defensible” forensic interviews.
Accordingly, it is important to provide
the CAC attorney with cases or other
material documenting the protocol
meets legal standards.52 If there is no case
law upholding your protocol in a court
of law, discuss the issue with an attorney
to make sure the protocol or
methodologies used would meet legal
criteria for admission into evidence.53
3. Evidence the CAC forensic interviewer
has been peer reviewed. Again, evidence
that the interviewer’s work has been
evaluated repeatedly by peers will be
critical in responding to an allegation of
negligence, particularly an allegation of
negligent supervision.
4. Contact information for national
organizations that may be able to assist.
The CAC attorney may not be aware of
the National Children’s Alliance54, the
National Children’s Advocacy Center55,
the National Center for Prosecution of
Child Abuse56, the National Child
Protection Training Center57 or any
number of other organizations that may
be able to help.These and other
organizations may be able to help the
CAC attorney respond to an illegitimate
attack from a plaintiff’s expert.This may
include providing the CAC attorney with
pertinent research, an expert witness, or
helping the CAC attorney sketch out a
possible cross examination of the
plaintiff’s expert.58

Conclusion
No job is more important, or more difficult,
than conducting a legally defensible forensic
interview of a child. Forensic interviewers
working in good faith should be protected
from lawsuits under state immunity statutes.
If these statutes do not clearly apply to
forensic interviewers not employed by the
government, they should be amended to
provide this protection. CACs must also be
proactive in limiting their exposure to
liability and aggressive in responding to
illegitimate attacks on forensic interviewers.

2. Case law or other information
documenting your protocol and forensic
interviewing practices adhere to legal
standards. The NCA standards specifically
require CACs to conduct “legally
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For More Information
The National Child Protection Training Center (NCPTC) at Winona State University provides
training, technical assistance and publications to child protection professionals throughout the
United States. In addition, NCPTC assists undergraduate and graduate programs seeking to
improve the education provided to future child protection professionals. In partnership with
CornerHouse, NCPTC also assists in the development and maintenance of forensic interview
training programs utilizing the RATAC® forensic interviewing protocol. For further information,
contact NCPTC at 507-457-2890 or 651-714-4673. Please visit our website at www.ncptc.org.
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